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LEGISLATURE OF THE STATE OF IDAHO
Sixty-second Legislature Second Regular Session - 2014

IN THE HOUSE OF REPRESENTATIVES
HOUSE BILL NO. 447
BY JUDICIARY, RULES, AND ADMINISTRATION COMMITTEE

AN ACT

RELATING TO THE PROTECTION OF PERSONS UNDER DISABILITY; AMENDING SECTION
15-5-209, IDAHO CODE, TO REVISE PROVISIONS RELATING TO CERTAIN DUTIES
OF A GUARDIAN OF A MINOR AND TO MAKE TECHNICAL CORRECTIONS; AMENDING
SECTION 15-5-312, IDAHO CODE, TO REVISE PROVISIONS RELATING TO CER-
TAIN REPORTING REQUIREMENTS OF A GUARDIAN OF AN INCAPACITATED PERSON
AND TO MAKE TECHNICAL CORRECTIONS; AMENDING SECTION 15-5-314, IDAHO
CODE, TO PROVIDE FOR THE COLLECTION, PAYMENT AND DEPOSIT OF CERTAIN MON-
EYS; REPEALING SECTION 15-5-418, IDAHO CODE, RELATING TO INVENTORY AND
RECORDS; AMENDING SECTION 15-5-419, IDAHO CODE, TO REMOVE PROVISIONS
RELATING TO ACCOUNTS AND REPORTS OF CERTAIN CONSERVATORS AND GUARDIANS,
TO REVISE AND ESTABLISH PROVISIONS RELATING TO REPORTING REQUIREMENTS
FOR CONSERVATORS AND TO MAKE TECHNICAL CORRECTIONS; AMENDING SEC-
TION 31-3201G, IDAHO CODE, TO RENAME A CERTAIN FUND, TO PROVIDE THAT
THE GUARDIANSHIP AND CONSERVATORSHIP PROJECT FUND SHALL CONSIST OF
CERTAIN MONEYS AND TO REMOVE ARCHAIC LANGUAGE; AND AMENDING SECTION
66-405, IDAHO CODE, TO REVISE PROVISIONS RELATING TO CERTAIN DUTIES
OF GUARDIANS AND CONSERVATORS AND TO GRANT THE COURT THE AUTHORITY TO
REQUIRE A CONSERVATOR TO SUBMIT TO A PHYSICAL CHECK OF THE ESTATE IN HIS
CONTROL.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 15-5-209, Idaho Code, be, and the same is hereby
amended to read as follows:

15-5-209. POWERS AND DUTIES OF GUARDIAN OF MINOR. A guardian of a minor
has the powers and responsibilities of a parent who has not been deprived of
custody of his minor and unemancipated child, except that a guardian is not
legally obligated to provide from his own funds for the ward and is not liable
to third persons by reason of the parental relationship for acts of the ward.
In particular, and without qualifying the foregoing, a guardian has the fol-
lowing powers and duties:

(2l) He must take reasonable care of his ward's personal effects and
commence protective proceedings if necessary to protect other property of
the ward.

(2) He may receive money payable for the support of the ward to the
ward's parent, guardian or custodian under the terms of any statutory ben-
efit or insurance system, or any private contract, devise, trust, conserva-
torship or custodianship. He also may receive money or property of the ward
paid or delivered by virtue of section 15-5-103, ef%thiseede Idaho Code. Any
sums so received shall be applied to the ward's current needs for support,
care and education. He must exercise due care to conserve any excess for the
ward's future needs unless a conservator has been appointed for the estate
of the ward, in which case the excess shall be paid over at least annually to
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the conservator. Sums so received by the guardian are not to be used for com-
pensation for his services except as approved by order of the court or as de-
termined by a duly appointed conservator other than the guardian. A guardian
may institute proceedings to compel the performance by any person of a duty
to support the ward or to pay sums for the welfare of the ward.

(¢3) The guardian is empowered to facilitate the ward's education,
social, or other activities and to authorize medical or other professional
care, treatment, or advice. A guardian is not liable by reason of this con-
sent for injury to the ward resulting from the negligence or acts of third
persons unless it would have been illegal for a parent to have consented. A
guardian may consent to the marriage or adoption of his ward.

(¢4) A guardian mus®t shall report £he—eenditionofhis to the court at
least annually on the status of the ward and ef the ward's estate which has
been subject to his possession or control+—aserderedbycourtonpetitionof

+
covret
1

N rootad Vo £ +

noaranrn 1ot n +h min el WS LY s L B 2P i = 3
oty pPCToO—=TcCTEC o ettt T OS5 wWC ot oo TtCOquTrfCto Oy =3

All reports shall be under oath or affirmation and shall comply with the
Idaho supreme court rules.

SECTION 2. That Section 15-5-312, Idaho Code, be, and the same is hereby
amended to read as follows:

15-5-312. GENERAL POWERS AND DUTIES OF GUARDIAN. (1) A guardian of an
incapacitated person has the powers and responsibilities of a parent who has
not been deprived of custody of his unemancipated minor child except that
a guardian is not legally obligated to provide from his own funds for the
ward and is not liable to third persons for acts of the ward, and except as
hereinafter limited. In particular, and without qualifying the foregoing, a
guardian has the following powers and duties, except as modified by order of
the court when the guardianship is limited:

(a) To the extent that it is consistent with the terms of any order by
a court of competent jurisdiction relating to detention or commitment
of the ward, he is entitled to custody of the person of his ward and
may establish the ward's place of abode within or without this state.
The guardian shall take reasonable measures to ensure that a convicted
felon does not reside with, care for or visit the ward without court
approval.
(b) If entitled to custody of his ward he shall make provision for the
care, comfort and maintenance of his ward, and, whenever appropriate,
arrange for his training and education. Without regard to custodial
rights of the ward's person, he shall take reasonable care of his ward's
clothing, furniture, vehicles and other personal effects and commence
protective proceedings if other property of his ward is in need of pro-
tection.

(c) A guardian may give any consents or approvals that may be necessary

to enable the ward to receive medical or other professional care, coun-

sel, treatment or service. A guardian shall be automatically entitled
to any information governed by the health insurance portability and ac-
countability act of 1996 (HIPAA), 42 U.S.C. 1320d and 45 CFR 160 through

164, and the appointment of such guardian shall be deemed to grant such

release authority.
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(d) If no conservator for the estate of the ward has been appointed, the
guardian may institute proceedings to appoint a conservator. In no cir-
cumstances shall the guardian exercise any of the powers of a conserva-
tor.
(e) A guardian shall be required to report as—provided—inseection
1 5-5-419, FdaheCede to the court at least annually on the status of the
ward. All reports shall be under oath or affirmation and shall comply
with Tdaho supreme court rules.
(f) If a conservator has been appointed, all of the ward's estate re-
ceived by the guardian in excess of those funds expended to meet current
expenses for support, care, and education of the ward must be paid to
the conservator for management as provided in+thiseede pursuant to this
chapter, and the guardian must account to the conservator for funds ex-
pended.

(2) Any guardian of one for whom a conservator also has been appointed
shall control the custody and care of the ward+ and is entitled to receive
reasonable sums for his services and for room and board furnished to the ward
as agreed upon between him and the conservator, provided the amounts agreed
upon are reasonable under the circumstances. The guardian may request the
conservator to expend the ward's estate by payment to third persons or insti-
tutions for the ward's care and maintenance.

(3) A guardian may delegate certain of his responsibilities for deci-
sions affecting the ward's well-being to the ward when reasonable under all
of the circumstances.

SECTION 3. That Section 15-5-314, Idaho Code, be, and the same is hereby
amended to read as follows:

15-5-314. COMPENSATION AND EXPENSES. (1) If not otherwise compensated
for services rendered or expenses incurred, any visitor, guardian ad litem,
physician, guardian, or temporary guardian appointed in a protective pro-
ceeding is entitled to reasonable compensation from the estate for services
rendered and expenses incurred in such status, including for services ren-
dered and expenses incurred prior to the actual appointment of said guardian
or temporary guardian which were reasonably related to the proceedings.
If any person brings or defends any guardianship proceeding in good faith,
whether successful or not, he or she is entitled to receive from the estate
his or her necessary expenses and disbursements including reasonable attor-
ney's fees incurred in such proceeding. If the estate is inadequate to bear
any of the reasonable compensation, fees, and/or costs referenced in this
section, the court may apportion the reasonable compensation, fees, and/or
costs to any party, or among the parties, as the court deems reasonable.

(2) If court visitor services are provided by court personnel, any mon-
eys recovered shall be collected through the clerk of the district court of
the county in which the appointment was made and the clerk shall pay the mon-
eys to the state treasurer for deposit in the guardianship and conservator-
ship project fund established by section 31-3201G, Idaho Code.

SECTION 4. That Section 15-5-418, TIdaho Code, be, and the same is hereby
repealed.


http://www.legislature.idaho.gov/idstat/Title15/T15CH5SECT15-5-418.htm

That Section 15-5-419, Idaho Code, be, and the same is hereby

amended to read as follows

SECTION 5.
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(e2) If a conservator exrguardian:
(Fa) Makes a substantial misstatement on filings of any required annuat
inventories or reports; or
(2b) Is guilty of gross impropriety in handling the property of the waxrd
protected person; or
(3c) Willfully fails to file the report required by this sectiony after
receiving written notice of the failure to file and after a grace period
of two (2) months have elapsed;
then the court may impose a fine in an amount not to exceed five thousand
dollars ($5,000) on the conservator er—guwardian. The court may appoint a
guardian ad litem for the wa¥rd protected person on its own motion or on the
motion of any interested party to represent the ward protected person in any
proceedings hereunder and may also appoint appropriate persons or entities
to make investigation of the actions of the conservator er—guwardiarn. The
court may also order restitution of funds misappropriated from the estate
of a ward protected person and may impose a surcharge upon the conservator
eorguardian responsible for such misappropriation for all damages, costs and
other appropriate sums determined by the court, in addition to any fine im-
posed including, but not limited to, any fees and costs of the guardian ad
litem. The court may take any other actions which are in the best inter-
ests of the ward protected person and the protection of the assets of the ward
protected person. Any sums awarded hereunder shall be paid by the conserva-
tor exrguardiar and may not be paid by the estate of the ward protected per-
son. The court may enter judgment against a conservator erguardian for any
or all of the foregoing+ and may impose judgment against any bond of such con-

servator er<guardian.

SECTION 6. That Section 31-3201G, Idaho Code, be, and the same is hereby
amended to read as follows:

31-3201G. PIEEOF GUARDIANSHIP AND CONSERVATORSHIP PROJECT FEE
FUND. (1) In addition to any other filing and reporting fees applicable to
guardianships and conservatorships, the court shall charge the following
fees:

(a) Fifty dollars ($50.00) for filing cases involving guardianships or

conservatorships;

(b) Forty-one dollars ($41.00) for reports required to be filed with

the court by conservators; and

(c) Twenty-five dollars ($25.00) for reports required to be filed with

the court by guardians.

(2) The additional fees set forth in paragraphs (a), (b) and (c) of sub-
section (1) of this section shall be paid to the county treasurer, who shall
pay such fees to the state treasurer for deposit in the guardianship pitet
and conservatorship project fund, which is hereby created in the state trea-
sury. The fund shall be administered by the Idaho supreme court and shall
consist of fees as provided in this section, any moneys recovered pursuant to
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section 15-5-314(2), Idaho Code, and any funds as may be appropriated by the
legislature, grants, donations and moneys from other sources.

(3) Moneys in the fund shall be expended exclusively for the develop-
ment of a pitet project which will eperateinatleastthr S—Ttdaheo—<coun
tHesand-whieh shall be designed to improve reporting and monitoring systems
and processes for the protection of persons and their assets where a guardian
or conservator has been appointed. Elements of the pitet project may in-
clude, but are not limited to, the following:

(a) The adoption of standards of practice for guardians;

(b) A requirement that guardians be registered;

(c) Consideration of an office of the public guardian in counties in

which the pitet project operates;

(d) A review of the strengths of Idaho law regarding the treatment and

care of developmentally disabled persons; and

(e) If federal or grant funding is available, funding for adult protec-

tion services to seek guardians in cases for which volunteers cannot be

enlisted.

(4) The supreme court shall make—=a report inJanvary2067+4—and annu-
ally thereafter to the senate judiciary and rules committee and the house ju-
diciary, rules and administration committee regarding the progress of the

pitet project.

SECTION 7. That Section 66-405, Idaho Code, be, and the same is hereby
amended to read as follows:

66-405. ORDER IN PROTECTIVE PROCEEDINGS. (1) If it is determined that
the respondent does not have a developmental disability but appears in need
of protective services, the court may cause the proceeding to be expanded or
altered for consideration under the uniform probate code.

(2) If it is determined that the respondent is able to manage financial
resources and meet essential requirements for physical health or safety, the
court shall dismiss the petition.

(3) If it is determined that the respondent has a developmental dis-
ability and is unable to manage some financial resources or meet some es-
sential requirements for physical health or safety, the court may appoint
a partial guardian and/or partial conservator on behalf of the respondent.
An order establishing partial guardianship or partial conservatorship shall
define the powers and duties of the partial guardian or partial conserva-
tor so as to permit the respondent to meet essential requirements for physi-
cal health or safety and to manage financial resources commensurate with his
ability to do so, and shall specify all legal restrictions to which he is sub-
ject. A person for whom a partial guardianship or partial conservatorship
has been appointed under this chapter retains all legal and civil rights ex-
cept those which have by court order been limited or which have been specifi-
cally granted to the partial guardian or partial conservator by the court.

(4) If it is determined that the respondent has a developmental dis-
ability and is unable to manage financial resources or meet essential re-
quirements for physical health or safety even with the appointment of a par-
tial guardian or partial conservator, the court may appoint a total guardian
and/or total conservator.
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(5) In the event that more than one (1) person seeks to be appointed
guardian and/or conservator, the court shall appoint the person or persons
most capable of serving on behalf of the respondent; the court shall not cus-
tomarily or ordinarily appoint the department or any other organization or
individual, public or private, that is or is likely to be providing services
to the respondent. If an appointment of a guardian is made by will pursuant
to section 15-5-301, Idaho Code, such appointment shall be entitled to pref-
erence as the guardian under this chapter, if the person so appointed by will
is capable of serving on behalf of the respondent and the court finds that it
is not in the best interests of the respondent to appoint a different person
as guardian.

(6) Subject to the limitations of the provisions of subsection (7) of
this section, guardians or conservators may have any of the duties and powers
as provided in sections 15-5-312 (1) (a) through (d), 15-5-424 and 15-5-425,
Idaho Code, and as specified in the order. Anyeorderappeointingapartiatloeor
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A guardian shall be required to report to the court at least annually on the
status of the person with a developmental disability. A conservator shall
be required to file with the court an inventory within ninety (90) days of
appointment, an accounting at least annually, and a final accounting at the
termination of the appointment of the conservator. All required invento-
ries, accountings and reports shall be under oath or affirmation and shall
comply with the Tdaho supreme court rules. The court may require a conserva-
tor to submit to a physical check of the estate in his control, to be made in
any manner the court may specify.

(7) No guardian appointed under this chapter shall have the authority
to refuse or withhold consent for medically necessary treatment when the
effect of withholding such treatment would seriously endanger the life or
health and well-being of the person with a developmental disability. To
withhold or attempt to withhold such treatment shall constitute neglect
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of the person and be cause for removal of the guardian. No physician or
caregiver shall withhold or withdraw such treatment for a respondent whose
condition is not terminal or whose death is not imminent. If the physician
or caregiver cannot obtain valid consent for medically necessary treatment
from the guardian, he shall provide the medically necessary treatment as
authorized by section 39-4504 (1) (i), Idaho Code.

(8) A guardian appointed under this chapter may consent to withholding
or withdrawal of artificial life-sustaining procedures, only if the respon-
dent:

(a) Has an incurable injury, disease, illness or condition, cer-
tified by the respondent's attending physician and at least one (1)
other physician to be terminal such that the application of artificial
life-sustaining procedures would not result in the possibility of sav-
ing or significantly prolonging the life of the respondent, and would
only serve to prolong the moment of the respondent's death for a period
of hours, days or weeks, and where both physicians certify that death is
imminent, whether or not the life-sustaining procedures are used; or

(b) Has been diagnosed by the respondent's attending physician and at

least one (1) other physician as being in a persistent vegetative state

which is irreversible and from which the respondent will never regain
consciousness.

(9) Any person who has information that medically necessary treatment
of a respondent has been withheld or withdrawn may report such information
to adult protective services or to the Idaho protection and advocacy system
for people with developmental disabilities, which shall have the authority
to investigate the report and in appropriate cases to seek a court order to
ensure that medically necessary treatment is provided.

If adult protective services or the protection and advocacy system de-
termines that withholding of medical treatment violates the provisions of
this section, they may petition the court for an ex parte order to provide
or continue the medical treatment in question. If the court finds, based on
affidavits or other evidence, that there is probable cause to believe that
the withholding of medical treatment in a particular case violates the pro-
visions of this section, and that the life or health of the patient is en-
dangered thereby, the court shall issue an ex parte order to continue or to
provide the treatment until such time as the court can hear evidence from the
parties involved. Petitions for court orders under this section shall be ex-
pedited by the courts and heard as soon as possible. No bond shall be re-
quired of a petitioner under this section.

(10) No partial or total guardian or partial or total conservator ap-
pointed under the provisions of this section may without specific approval
of the court in a proceeding separate from that in which such guardian or con-
servator was appointed:

(a) Consent to medical or surgical treatment the effect of which per-

manently prohibits the conception of children by the respondent unless

the treatment or procedures are necessary to protect the physical
health of the respondent and would be prescribed for a person who does
not have a developmental disability;

(b) Consent to experimental surgery, procedures or medications; or

(c) Delegate the powers granted by the order.



